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Service difficulties -Will UCPR r117 provide the answer? 
Service of originating process outside Australia – defendant an unregistered foreign 
company – manner of service – whether informal service available under UCPR r 117 – 
discretionary considerations 
In Amci Pty Ltd ACN 124 249 485 v Corcoal Management Pty Ltd [2013] QSC 50 Jackson J 
considered an application for an order under r117 of the Uniform Civil Procedure Rules 1999 
(Qld) (UCPR) in relation to informal service of an originating process on a corporation 
registered in the Ajman Free Zone in the United Arab Emirates. 
The decision appears to be the first time a Queensland court has examined the scope of 
r117 of the UCPR, and relevant considerations influencing the exercise of the discretion 
under the rule, when the defendant is outside Australia. 
The facts 
The third defendant was a corporation registered in the Ajman Free Zone in the United Arab 
Emirates. 
On 21 December 2012 the plaintiff’s solicitors sent an email to a director of the third 
defendant, attaching an electronic copy of the claim and statement of claim. 
On 21 January 2013, the director sent an email to the plaintiff’s solicitors acknowledging 
receipt of these documents. That email also advised that as the documents were received 
during the Christmas and New Year holiday period it was “not possible for us to reply within 
the time frame requested in the claim”. It requested a one-month extension. 
The plaintiff brought an ex parte application for an order under r117 of the UCPR that 
possession of the originating process by the third defendant was service for the purpose of 
the UCPR. 
Service under the UCPR 
Chapter 4 of the UCPR (rr90-133) governs service of proceedings under the UCPR. Rule 107 
provides: 
107 Personal service – corporations 
A document required to be served personally on a corporation must be served in the 
way provided for the service of documents under the Corporations Act or another 
applicable law. 
Rule 117 provides: 
117 Informal Service 
If— 
(a) for any reason, a document is not served as required by this chapter but the 
document or a copy of it came into the possession of the person to be served; and 
(b) the court is satisfied on evidence before it that the document came into the 
person's possession on or before a particular day; 
the court may, by order, decide that the possession of the document is service for these 
rules on the day it came into the person's possession or another day stated in the 
order. 
Rule 124 sets out the circumstances in which an originating process may be served on a 
person outside Australia without the court’s leave. The circumstances include, by subrule 
(1)(g)(ii), a proceeding relating to a contract made by one or more parties carrying on 
business or residing in Queensland. 
Rule 129 deals with the manner in which service of an originating process outside Australia 
is to be effected. It provides: 
129 How service outside Australia to be performed 
(1) If service outside Australia of an originating process, a counterclaim or a third 
party notice is authorised under this part, then parts 1 to 5 apply to the service. 
(2) However, nothing in these rules, or in any order of the court made under these 
rules, authorises or requires the doing of anything in a country in which service is to 
be effected that is contrary to the law of the country. 
Service on unregistered foreign company 
It was apparent that it was at least arguable in the circumstances that service on the third 
defendant was authorised by r124(1)(g)(ii) of the UCPR. The manner of service was as 
prescribed by r129. However, the plaintiff pointed to difficulties flowing from the service 
rules in Chapter 4 of the UCPR, and in particular under r107. 
As the third defendant was a foreign company which was not registered under the 
Corporations Act 2001 (Cth), Jackson J accepted that neither s109X (Service of documents) 
nor s601CX (Service of documents on registered body) of that Act applied to it. He also 
noted in that context that none of the ways provided for by those provisions could apply to 
the third defendant. 
The third defendant was clearly a corporation. Accordingly, Jackson J considered whether 
there was “another applicable law”, as envisaged by r107 of the UCPR, governing the 
manner in which the requisite personal service should be effected on it. His Honour referred 
to s39 of the Acts Interpretation Act 1954 (Qld), which provides so far as is relevant: 
“(1) If an Act requires or permits a document to be served on a person, the 
document may be served – 
… 
(b) on a body corporate – by leaving it at, or sending it by post, telex, facsimile or 
other similar facility, to the head office, a registered office or a principal office of the 
body corporate.” 
Jackson J noted that s14(1) of the Statutory Instruments Act 1992 (Qld) applies provisions of 
the Acts Interpretation Act, including s39, to the UCPR as a statutory instrument. His Honour 
found that it followed that r107 of the UCPR permitted service under s39 of the Acts 
Interpretation Act, as “another applicable law”, unless a contrary intention appeared in 
UCPR r107. He was satisfied that there was no contrary intention. 
Scope of r117 of the UCPR 
Jackson J accepted the submission for the plaintiff that r117 of the UCPR assumes that 
service is authorised under chapter 4 of the UCPR. Accordingly, for r117 to apply to service 
on a defendant outside Australia, it is necessary for an applicant to show that service is 
authorised under ch4 pt7 (rr124-33), or at least arguably so. His Honour said that if this 
were not required, r117 could operate as an extension of the authority to serve outside 
Australia which is conferred by r124 in particular proceedings. He did not consider that r117 
of the UCPR was intended to have that operation. 
Jackson J noted that r117 does not contain a provision similar to r116(4) of the UCPR, which 
makes it explicit that the court may make an order for substituted service under r116 even 
though the person to be served is not in Queensland, or was not in Queensland when the 
proceeding started. His Honour found, however, that there was a unique contextual 
explanation for the inclusion of r116(4) in the UCPR. He concluded that r117 applied to a 
proceeding where service outside Australia would be authorised under rr124 and 129 of the 
UCPR, if the requirements of r117 had been satisfied. 
As the plaintiff had established that an electronic copy of the claim came into possession of 
the third defendant when it was received by email by a director, Jackson J found that r117 
would permit the making of an order that possession of the document was service for the 
purposes of the UCPR. The date of service could be either 21 December 2012, or a 
subsequent date up to 21 January 2013 when the director acknowledged receipt of the 21 
December 2012 email attaching the copy of the claim. 
Discretionary considerations 
It was then necessary to determine whether an order should be made under r117 as a 
matter of discretion. 
The plaintiff pointed to the legal difficulties in determining the means of service on a 
defendant in the United Arab Emirates, which was not a convention country within the 
meaning of r130 of the UCPR and was not a convention country for the purposes of div3 of 
ch4 of pt7 of the UCPR (Service under the Hague Convention). It was submitted that this 
meant the discretion under r117 should be more readily attracted. Jackson J rejected this 
submission. His Honour said (at [21]): 
“The true question is what is an authorised method of service? If service under s39 of the 
Acts Interpretation Act is the only appropriate method provided for service on the third 
defendant under statute, that is what is required. The operation of UCPR 117 is not to be 
extended by any need to resolve a doubt about what is an applicable method.” 
The plaintiff also relied on practical difficulties in serving a document in the United Arab 
Emirates. There was evidence before the court that an envelope containing the documents 
was posted to a particular postal address in the United Arab Emirates but had been 
returned with a notation indicating the address was incomplete. There was also evidence 
about significant practical problems in serving documents personally in the United Arab 
Emirates, showing that it was expensive and time consuming to deliver documents in that 
country. 
In relation to the identification of the third defendant’s address, Jackson J was not 
persuaded that the plaintiff had adduced sufficient evidence to justify a conclusion that 
there would be a real difficulty confronting the plaintiff in ascertaining any registered or 
other office the third defendant may have in Ajman in order to effect service in accordance 
with s39 of the Acts Interpretation Act. 
Jackson J was also not persuaded that the additional time and cost involved in effecting 
service in Ajman in a way that would comply with r107 of the UCPR was of itself sufficient 
justification for a conclusion that informal or substituted service was justified. 
The plaintiff referred to decisions where substituted or informal service had been ordered, 
including by email, but Jackson J did not find them of assistance in determining whether he 
should exercise the discretion under r117 in this case. His Honour noted in particular that 
the cases referred to had one or more distinguishing features, namely that it was shown 
that it was not practicable to serve the defendant by normal means, that the defendant was 
not a foreign corporation or individual with no ties to the jurisdiction, or that it was 
necessary to give urgent notice of the making of a freezing order or the like. 
His Honour concluded the plaintiff had not demonstrated that it had made sufficient 
endeavours to effect service in accordance with ch4 pt7 of the UCPR to justify the exercise 
of the court’s power under r117 to dispense with compliance with the requirements that 
usually apply. 
Order 
Jackson J ordered that the hearing of the application be adjourned to a date to be fixed. His 
Honour indicated that if the plaintiff were to experience real difficulty in ascertaining the 
whereabouts of the third defendant’s head office, registered office or principal office in the 
United Arab Emirates by following what might be the usual procedures for doing so, or in 
effecting service in accordance with s39 of the Acts Interpretation Act, it may renew the 
application for an order under r117 of the UCPR or apply for substituted services under 
r116. 
Comment 
Although it was accepted that r117 of the UCPR may be relied on in circumstances where 
service is to be effected outside Australia, the decision makes it clear it will not provide a 
simple resolution of the practical difficulties that might be presented by the legislation 
prescribing the formal requirements of service, especially where service is to be effected in 
a country which is not party to the Hague Convention. 
Rule 117 does not include a prerequisite such as that specified in r116 that it be 
demonstrated that it is “impracticable” to serve a document in the way required by the 
rules. However, if the approach taken to r117 in this case is followed, it seems that very 
similar matters much be established to justify the making of an order under r117. Certainly 
every effort must first be made to effect service in the prescribed manner. 
